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Overview

On March 31, 2021, Governor Cuomo signed into law Chapter 92 of the Laws of 2021. Known as “the
marihuana regulation and taxation act” (MRTA), this legislation was enacted with the stated purpose of
creating a regulated and taxed cannabis industry in New York and to provide for social and economic justice
related to the sale and use of cannabis. While the MRTA legalizes the possession and use of cannabis
immediately, the actual sale of adult-use cannabis is not expected to begin until late 2022 or early 2023.

The MRTA enacts an entirely new chapter of the New York State Laws (Chapter 7-A, Cannabis Law) and
substantially amends numerous other provisions of State law to provide for the implementation of adult-use
cannabis. In addition, the MRTA establishes two new State agencies called the New York State Cannabis
Control Board and the Office of Cannabis Management, which will administer the State’s adult-use and
medical use programs, promulgating rules, issuing licenses, and investigating and enforcing infractions of the
law. The regulatory framework created by the MRTA is in many ways similar to how the State currently
regulates alcohol via the Alcoholic Beverage Control Law and the New York State Liquor Authority.

The MRTA creates a heavily regulated market requiring individuals and organizations to obtain a license before
engaging in any of the myriad types of authorized cannabis businesses, including cultivating, processing,
distributing, delivering, dispensing cannabis, or operating a cooperative, microbusiness, nursery, or on-site
consumption establishment.

Legalization of Cannabis Use

The MRTA amends the NYS Penal Law, adding Article 222 Cannabis, which sets forth both legal and illegal
activities regarding adult-use cannabis. Penal Law § 222.05 expressly states that any individual 21 or older
may:
(a) possess, display, purchase, obtain, or transport up to 3 ounces of cannabis and up to 24 grams of
concentrated cannabis
(b) transfer, without compensation, to another person 21 or older, up to 3 ounces of cannabis and up to
24 grams of concentrated cannabis;
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(c) use, smoke, ingest, or consume cannabis or concentrated cannabis unless otherwise prohibited by
state law;
(d) possess, use, display, purchase, obtain, manufacture, transport or give to any person 21 or older
cannabis paraphernalia or concentrated cannabis paraphernalia;
(e) plant, cultivate, harvest, dry, process or possess cultivated cannabis in accordance with Penal Law
§222.15; and
(f) (i) assist another person who is 21 or older or (ii) allow property to be used in any of the acts described
in the preceding paragraphs.
In addition, cannabis, concentrated cannabis, cannabis paraphernalia or concentrated cannabis paraphernalia
involved in any lawful conduct under Penal Law § 222.05 are not contraband nor subject to seizure or
forfeiture of assets. Moreover, conduct deemed lawful by Penal Law §222.05 may not be the basis for law
enforcement approaching, searching, seizing, arresting or detaining an individual. These provisions of law
took effect March 31, 2021.

Local Opt-Out of Retail Sales

General Provisions

Cities, villages, and towns may opt out of allowing retail dispensaries and/or on-site consumption
establishments from locating and operating within their boundaries. To effectuate the opt-out, such local
governments must adopt a local law subject to a permissive referendum on or before December 31, 2021. A
town opt-out only applies to the area of the town outside of any village(s) located therein. No city, village, or
town may opt out after December 31, 2021. However, a local government that, in 2021, opts out of allowing
retail dispensaries and/or on-site consumption establishments from locating within their boundaries may
repeal such opt-out at any time. The local government opt-out does not apply to other types of licensed
activities under the Cannabis Law.

Conducting the Permissive Referendum in Cities
The Municipal Home Rule Law sets forth the process and procedures required to conduct mandatory and
permissive referenda in cities. Failure to follow the procedure required by law for conducting a referendum

may result in the city council’s action being invalidated.

Any local law adopted by a city that is subject to permissive referendum will not take effect until:
1. 45 days after its adoption have passed; and
2. ltis approved by the electors of the city, if a petition is filed requiring the law be approved by a

majority vote of the electorate.?

Petitions must be made on separate sheets of paper and the signatures on each sheet must be signed and
authenticated in the manner provided by the Election Law for the signing and authorizing of nominating
petitions.> These sheets, when fastened together and offered for filing, are deemed to constitute one
petition.

Petitions must be filed in the city clerk’s office within 45 days of the adoption of the local law. Petitions must
be signed by a number of electors equal to 10% of the total number of votes cast in the city for governor at

the last gubernatorial election.* All signers of the petition must be qualified voters.” A qualified voter is an

individual who is currently registered to vote and was also registered during the previous general election.®
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If a petition is filed, a proposition on the local law must be submitted to the voters at the next election of State
or local government, not less than 60 days after the filing of the petition. The petition may also request that

the city council direct a special election be held.’

Once the petition has been filed with the city clerk, he or she must examine it not later than 30 days after the
date of filing, or 45 days before the date of the election where the referendum would appear on the ballot,
whichever is earlier. The clerk then transmits a certificate to the city council attesting that he or she has

examined the petition and stating whether the petition complies with the law’s requirements.®

If within five days after the last day to file a certificate to the legislative body, a written objection to the clerk’s
certification is filed in the State Supreme Court in the county in which the city is located, the court must
determine any question arising from the petition and issue an order. This proceeding must be heard and
determined in the manner prescribed in Election Law § 16-116.

Conducting the Permissive Referendum in Villages

A local law adopted by a village that is subject to a permissive referendum under Municipal Home Rule Law

§ 24, or any other State statute, will be conducted pursuant to Article 9 of the Village Law.’ Under Article 9, a
village board of trustees may bypass the petition process by submitting a permissive referendum to voters
upon its own motion.© Compliance with Article 9 is therefore consistent with the terms of the Municipal
Home Rule Law. Additionally, Village Law § 9-900(1) states that whenever the Village Law provides that an act
or resolution of the board of trustees is subject to a permissive referendum, the permissive referendum must
be conducted as provided in Article 9.

Many referenda may be timed so that they are held during a regularly scheduled village election. The criteria
for determining when a referendum is to be held is set forth in Village Law § 9-902. If the petition for a
permissive referendum is filed after the first day of the month in which a general village election is to be held
and before the first day of the month two months prior to the next general village election, the referendum
must be held at a special election of the village to be held not less than 10, nor more than 60, days after the

filing of the petition.*

Within 10 days after the board of trustees adopts any local law or resolution that is subject to a permissive
referendum, the village clerk must post and publish, in the same manner as provided for the notice of a
general village election, a notice setting forth the date that the local law or resolution was adopted.'? The
notice must also contain an abstract of the local law or resolution stating its purpose and indicating that the
local law or resolution is subject to a permissive referendum. If more than one referendum is to be voted
upon, each must be separately and consecutively numbered.'?

The purpose of this notice is to afford the electorate the opportunity to circulate a petition on the question. If
the local law or resolution is subject to a mandatory referendum, this notice is not required.

For a vote to be held on a local law or resolution that is subject to a permissive referendum, a valid petition
must be filed in the office of the village clerk within 30 days of the passage of the legislative act. If no petition

is filed within the 30 days, the local law or resolution goes into effect by operation of law. 14

The petition must be signed by a number of village electors equal to at least 20% of the electors of the village,
as shown on the register of electors for the previous general village election.’® It must be noted that the
percentage requirement is 20% of residents registered to vote, and not 20% of residents who actually voted.
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If an act is subject to a permissive referendum, the board of trustees may, upon its own motion, submit the
act to a referendum, eliminating the need for a pe‘citicm.16 This is an alternative to the citizen-initiated
petition process and expedites the vote by eliminating the petition’s “waiting period.” The remainder of the
process would be the same as if a petition had been filed on the date that the board submits the act to the
referendum.?’

For information on the process and procedure of conducting permissive referenda, see NYCOM’s publication
Enacting Local Legislation and Conducting Referenda, available for download from the member’s section at
www.nycom.org. A sample local law opting out of hosting retain cannabis dispensaries and/or on-site
cannabis consumption establishments can be found at the end of this document.

State Preemption & Local Time, Place, and Manner Restrictions

Counties, cities, villages, and towns are preempted from adopting any law, rule, ordinance, regulation or
prohibition pertaining to the operation or licensure of registered organizations, adult-use cannabis licenses or
cannabinoid hemp licenses. Cities, villages, and towns may nonetheless pass local laws and regulations
governing the time, place and manner of the operation of licensed adult-use cannabis retail dispensaries
and/or on-site consumption site, provided such laws or regulations do not make the operation of such
licensed retail dispensaries or on-site consumption sites unreasonably impracticable as determined by the
Cannabis Board. All adult-use licensees must comply with local zoning regulations.

Notwithstanding any local regulations, retail dispensary signage is prohibited except as authorized by the
Cannabis Control Board. In addition, neither retail dispensaries nor on-site consumption establishments may
be located within 500 feet of school grounds as such term is defined in the NYS Education Law or within 200
feet of a house of worship.

Notification to Location Governments of License Applications

Pursuant to Cannabis Law § 76, cultivators, processors, distributors, retail dispensaries, and on-site
consumption license applicants must notify the municipality in which the applicant’s premises is located of
their intent to file an application for that location. The notice must be filed with the municipal clerk not less
than 30 days nor more than 270 days before filing the license application with the State. The notification must
be made in the form prescribed by Cannabis Control Board. If a local government expresses an opinion for or
against the granting of the registration, license or permit application, that opinion will be deemed part of the
record upon which the Office of Cannabis Management makes its licensure recommendation to the Cannabis
Control Board to grant or deny the application. The Cannabis Control Board must respond in writing to the
municipality with an explanation of how such opinion was considered in granting or denying the application.

License applicants must notify the municipality by: (a) certified mail, return receipt requested; (b) overnight
delivery service with proof of mailing; or (c) personal service upon the offices of the clerk or community board.

The form of the notification will include
a) the trade name or “doing business as” name, if any, of the establishment;
b) the full name of the applicant;
c) the street address of the establishment, including the floor location or room number, if applicable;
d) the mailing address of the establishment, if different than the street address;
e) the name, address and telephone number of the attorney or representative of the applicant, if any;
f) astatement indicating whether the application is for:
i. anew establishment;
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ii.  atransfer of an existing licensed business;
iii.  arenewal of an existing license; or
iv.  an alteration of an existing licensed premises;
g) if the establishment is a transfer or previously licensed premises, the name of the old establishment
and such establishment’s registration or license number;
h) inthe case of a renewal or alteration application, the registration or license number of the applicant;
and
i) the type of license being applied for.

Police Right to Inspect Licensed Operations

Pursuant to Cannabis Law § 79, peace and police officers will be able to inspect all licensed or permitted
premises and all records of licensed operators. Such inspections may only be done in a manner so as not to
interrupt ordinary business and not to compromise the licensees’ safety and security procedures. Such
inspections may include, but are not limited to, ensuring the licensee or permittee is complying with the NYS
Cannabis Law, the regulations promulgated pursuant thereto, and other applicable State and local building
codes, fire, health, safety, and other applicable regulations.

Local Revenues from Cannabis Sales

The MRTA adds a new Article 20-C to the New York State Tax Law, entitled Tax on Adult-Use Cannabis
Products. Article 20-C imposes multiple State taxes on both the distribution and the retail sale of adult-use
cannabis. In addition, Tax Law § 493(c) imposes a 4% local tax on the retail sale of adult-use cannabis which
will be distributed to the county and the city, village, or town in which the sale occurs. Thus, if a city, village,
or town has opted out of allowing retail cannabis dispensaries and on-site cannabis consumption
establishments to locate within their boundaries, that municipality will not receive any revenue from the local
cannabis sales tax.

The New York State Comptroller will distribute taxes collected pursuant to Tax Law § 493(c) to counties in
which adult-use cannabis retail sales occur. The counties are entitled to retain 25% of the monies distributed
by the Comptroller. The counties must distribute the remaining 75% of the monies to the cities, villages, and
towns within the county in proportion to the sales of adult-use cannabis products by the retail dispensaries in
such cities, villages, and towns.

If a retail dispensary is located in a village within a town that also permits cannabis retail sales, then the
county must distribute the monies attributable to such retail dispensary to the town and village as agreed
upon by the governing bodies of those local governments. In the absence of such an agreement, the county
must evenly divide the monies between the town and village. The moneys will be distributed on a quarterly
basis.

There are no restrictions placed on how the local governments may use these local revenues.

Programs Financed by the State

The MRTA establishes several funds consisting of revenues collected by the State pursuant to Article 20-C of
the NYS Tax Law to finance myriad programs related to the legalization of cannabis. The New York State
Cannabis Revenue Fund (Tax Law § 99-ii) will be used for Office of Cannabis Management and Cannabis
Control Board operations, funding cannabis equity programs, researching the impacts of cannabis legalization,
funding State Police and the Department of Motor Vehicles implementation of the MRTA (including expanding
and enhancing the drug recognition expert training program and technologies utilized in the process of
maintaining road safety), schools, and drug treatment and public education programs. The New York State
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Drug Treatment and Public Education Fund (Tax Law § 99-jj) will be used by the Office of Addiction Services
and Supports to develop and implement a youth-focused public health education and prevention campaign
and a statewide public health campaign focused on the health effects of cannabis and legal use, and to
provide substance use disorder treatment programs for youth and adults. The New York State Community
Grants Reinvestment Fund (Tax Law § 99-kk) will be used to fund the awards by the State Cannabis Advisory
Board to reinvest in communities disproportionately affected by past federal and State drug policies. The
grants must be used to support job placement, job skills services, adult education, mental health treatment,
substance use disorder treatment, housing, financial literacy, community banking, nutrition services, services
to address adverse childhood experiences, afterschool and child care services, system navigation services, and
legal services to address barriers to reentry.

Personal Cultivation of Cannabis

Pursuant to Penal Law § 222.15, individuals 21 or older may plant, cultivate, harvest, dry, process and possess
up to three mature cannabis plants and three immature cannabis plants at their private residence at any one
time. Cannabis must be securely stored by reasonable steps designed so that the plants are not accessible to
any person under 21. No more than six mature and six immature cannabis plants may be cultivated within any
private residence, regardless of the number of individuals 21 or older who reside there. Individuals may
lawfully possess up to five pounds of cannabis in their private residence or on the grounds of their private
residence, so long as they take reasonable steps designed to ensure that the cannabis is in a secured place not
accessible to any person under 21. A violation of Penal Law § 222.15 is subject to a civil penalty of up to $125
per violation.

Cities, villages, towns, and counties may enact reasonable regulations of personal cultivation and home
possession. Violations of such regulations may constitute an infraction subject to a civil penalty of no more
than $200. Local governments may not adopt regulations that prohibit personal cultivation or possession as
authorized under Penal Law § 222.15.

Personal cultivation of cannabis pursuant to Penal Law § 222.15 is not allowed until the Office of Cannabis
Management issues regulations for home cultivation and storage. The Office must issue such regulations for
home cultivation by certified cannabis patients no later than September 30, 2021. Regulations for personal
cultivation by adult-use cannabis consumers must be promulgated no later than 18 months following the first
authorized retail sale of adult-use cannabis products to a cannabis consumer. Consequently, legal home
cultivation for recreational use is not likely to be allowed under the MRTA until 2024 or beyond.

Protections for Cannabis Users

In addition to the legal use of cannabis authorized under Penal Law §§ 222.05 and 222.15, Cannabis Law § 127
prohibits individuals from being discriminated against for engaging in conduct permitted under the Cannabis
Law. Landlords are expressly prohibited from refusing to lease to and may not otherwise penalize an
individual solely for conduct authorized by the Cannabis Law, except (a) if failing to do so would cause the
landlord to lose a monetary or licensing-related benefit under federal law or regulations; or (b) if the property
has in place a smoke-free policy, it is not required to permit the smoking of cannabis products on its premises,
provided no such restriction may be construed to limit the certified medical use of cannabis.

Schools, colleges, and universities may not refuse to enroll and may not otherwise penalize individuals solely
for conduct allowed by the Cannabis Law, except (a) if failing to do so would cause the school, college or
university to lose a monetary or licensing-related benefit under federal law or regulations; or (b) if the school,
college or university has adopted a code of conduct prohibiting cannabis use on the basis of a sincere religious
belief of the school, college or university.
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Sale of Cannabis

Cannabis may not be sold to anyone who is under the age of 21 or who is visibly intoxicated. Cannabis
retailers may not sell cannabis products knowing or reasonably believing that the person to whom the
cannabis products are being sold is acquiring the cannabis for the purpose of selling or giving it away in
violation of State law or regulations.

Cannabis purchasers must provide written evidence of their age, which may consist of:

a) avalid driver’s license or non-driver identification card issued by the NYS Department of Motor Vehicles,
the federal government, any United States territory, commonwealth or possession, the District of
Columbia, a state government within the United States or a provincial government of the dominion of
Canada, or

b) a valid passport issued by the United States government or any other country, or

c) an identification card issued by the United States armed forces.

Special Rules for Licensing of On-Site Consumption Establishments

In approving on-site consumption licenses, the Cannabis Control Board may consider various factors, including
but not limited to:
(a) the number, classes, and character of other licenses in proximity to the location and in the particular
municipality;
(b) whether there is a demonstrated need for spaces to consume cannabis;
(c) any effect on pedestrian or vehicular traffic, and parking;
(d) potential noise impact generated by the proposed premises; and
(e) any other factors specified by law or regulation that are relevant to determine that granting a license
would promote public convenience and advantage and the public interest of the community.

In addition to sales being restricted to individuals 21 years of age and older, no one under 21 years of age may
be permitted on the premises of a cannabis on-site consumption facility.

Social Equity Program

One of the primary objectives of the MRTA is to promote social equity and justices. To that end, the Cannabis
Law establishes programs to foster social equity and assist minority and women-owned businesses, distressed
farmers, and service-disabled veterans. The Cannabis Law requires the State to develop a social and economic
equity plan and an incubator program designed to promote racial, ethnic, and gender diversity when issuing
licenses, with a goal of awarding 50% of adult-use cannabis licenses to social and economic equity applicants
and to help communities disproportionately impacted by the enforcement of cannabis prohibition.

Law Enforcement Practices

In any criminal proceeding, no finding or determination of reasonable cause to believe a crime has been
committed may be based solely on evidence of the following facts and circumstances, either individually or in
combination with each other:
(a) the odor of cannabis;
(b) the odor of burnt cannabis;
(c) the possession of or the suspicion of possession of cannabis or concentrated cannabis in the amounts
authorized in Penal Law Article 222;
(d) the possession of multiple containers of cannabis without evidence of concentrated cannabis in the
amounts authorized in Penal Law Article 222;
(e) the presence of cash or currency in proximity to cannabis or concentrated cannabis; or
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(f) the planting, cultivating, harvesting, drying, processing or possessing cultivated cannabis in accordance
with Penal Law § 222.15.

The prohibition in Penal Law § 222.05(3)(b) with respect to the odor of burnt cannabis does not apply when a
law enforcement officer is investigating whether a person is operating a motor vehicle, vessel or snowmobile
while impaired by drugs. However, during such investigations, the odor of burnt cannabis does not provide
probable cause to search any area of a vehicle that is not readily accessible to the driver and reasonably likely
to contain evidence relevant to the driver’s condition.

Public Consumption of Cannabis

With respect to smoking and vaping, cannabis is treated the same as smoking or vaping tobacco products.
Consequently, pursuant to Public Health Law Article 13-E, cannabis may not be smoked or vaped in the
following indoor areas:

(a) places of employment;

(b) bars;

(c) food service establishments, except as provided in Public Health Law § 1399-q;

(d) enclosed indoor areas open to the public containing a swimming pool;

(e) public means of mass transportation, including subways, underground subway stations, and when
occupied by passengers, buses, vans, taxicabs and limousines;

(f) ticketing, boarding and waiting areas in public transportation terminals;

(g) youth detention centers and facilities;

(h) any facility that provides child care services;

(i) child day care centers;

(j) group homes for children;

(k) public institutions for children;

(I) residential treatment facilities for children and youth;

(m)all public and private colleges, universities and other educational and vocational institutions, including
dormitories, residence halls, and other group residential facilities that are owned or operated by such
colleges, universities and other educational and vocational institutions, except that these restrictions
do not apply in any off-campus residential unit occupied by a person who is not enrolled as an
undergraduate student in such college, university or other educational or vocational institution;

(n) general hospitals and residential health care facilities;

(o) commercial establishments used for the purpose of carrying on or exercising any trade, profession,
vocation or charitable activity;

(p) indoor arenas;

(g) zoos; and

(r) bingo facilities.

In addition, smoking or vaping of cannabis is not permitted in the following outdoor areas:

(a) ticketing, boarding or platform areas of railroad stations operated by the MTA;
(b) on the grounds of hospitals and residential health care facilities or within 15 feet of a building entrance
or exit.

Pursuant to Penal Law § 222.10 and Public Health Law Article 13-E, individuals may not smoke or vape
cannabis on school grounds (as defined by Education Law 1125(10)), within 100 feet of entrance, exit or
outdoor areas of an elementary or secondary school or of a public library (except this does not apply to
smoking or vaping in a residence or within the real property boundary lines of residential real property), or in
or on a school bus.
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New York Courts have ruled that local governments are not preempted from imposing their own local smoking
and vaping restrictions that are more stringent than what is mandated under Public Health Law Article 13-E
(the “Clean Air Act”). Additionally, NYS Public Health Law § 1399-r provides in relevant part that “Nothing
herein shall be construed to restrict the power of any county, city, town, or village to adopt and enforce
additional local law, ordinances, or regulations which comply with at least the minimum applicable standards
set forth in this article.”

Moreover, local governments may impose their own smoking and vaping restrictions for property owned or
controlled by the municipality, including parks and playgrounds.

Local Officials’ Interest in Cannabis Operations

Cannabis Law § 137 prohibits any chief of police, police officer or subordinate of any police department in
New York from having an interest, either directly or indirectly, in the cultivation, processing, distribution, or
sale of cannabis products, or from offering for sale or recommending to any registered organization or
licensee any cannabis products. This prohibition does not apply to the spouse or domestic partner of such an
official. Elected village officials are not subject to these limitations unless they are assigned duties directly
relating to the operation or management of the police department. This restriction is similar to NYS Alcoholic
Beverage Control Law § 128, which prohibits police officers and village officials who manage the police
department from having an interest in the manufacture or sale of alcoholic beverages.

Employer Concerns

The MRTA bars employers from discriminating against individuals for cannabis use (See Labor Law § 201-d).
However, the MRTA amends Labor Law § 201-d to provide that notwithstanding its prohibitions against
discrimination, employers are not be barred from discharging or disciplining an employee (a) if doing so is
mandated by State or federal statute or regulation (e.g., CDL requirements) or (b) if the employee is impaired
while on the job.

lllegal Possession, Use, and Sale of Cannabis

While the MRTA legalizes adult-use cannabis, it does impose penalties for activities that are not authorized by
the Cannabis Law or the Penal Law. Individuals under the age of 21 who are found to be in possession of
cannabis or cannabis products are subject to a $50 civil penalty (Cannabis Law § 132). Additionally, Article 222
of the Penal Law makes possessing or selling various amounts of cannabis and cannabis concentrate subject to
various penalties.

Licensees are subject to civil penalties and license suspension and revocation for myriad violations.

Expungement of Records

The MRTA provides extensive procedures for expunging criminal records for many previous cannabis related
convictions. The NYS Division of Criminal Justice Services and the Office of Court Administration will be
promulgating rules and guidance to facilitate expunging these convictions and the handling of any records
related thereto.

1990 N.Y. Op. Atty. Gen. (Inf.) 35.

M.H.R.L. § 24(1)(a).

M.H.R.L. § 24(1)(a).

Id.

General discussion as to number and qualifications of petitioners for a local law subject to a referendum on petition. 1978 N.Y.
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